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Supreme Court of Colorado, In Department.
Earl G. ACHENBACH, Plaintiff in Error,
v.

SCHOOL DISTRICT NO. RE-2, BRUSH, Counties
of Morgan and Washington and State of Colorado,
Defendants in Error.

No. 23724.

Dec. 6, 1971.

Former superintendent and teacher employed by old
school district brought action against consolidated
school district which included old school district
and state for breach of employment contract. The
District Court, Morgan County, Francis L. Shallen-
berger, J., rendered judgment in favor of the de-
fendants and the plaintiff brought error. The Su-
preme Court, Lee, J., held that where members of
board of old school district and superintendent and
teacher were fully aware of consequences of school
district reorganization program and entered into
employment contract with such knowledge just four
days prior to commencement of corporate life of
consolidated school district, validity of employment
contract hinged upon success of judicial attack
upon consolidation and reorganization of school
districts and claimed rights under employment con-
tract were without legal vitality following failure of
judicial attack.

Affirmed.
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Where members of board of old school district and
superintendent and teacher were aware of con-
sequences of school district reorganization program
and executed employment contract with such know-
ledge just four days prior to commencement of cor-
porate life of consolidated school district which in-
cluded old school district, validity of employment
contract hinged upon success of old school district's
judicial attack upon consolidation and reorganiza-
tion of school districts and claimed rights under
employment contract were without legal vitality
following failure of judicial attack. C.R.S. '63,
123-25-1 et seq., 123-25-24, 123-25-27(3).

*437 **57 John W. Lentz, Littleton, for plaintiff in
error.

*438 Paynter, Paynter & Scull, William B. Paynter,
Kenneth C. Scull, Fort Morgan, for defendants in
error.

LEE, Justice.

This writ of error is directed to an adverse judg-
ment of the District Court of Morgan County dis-
missing the claim of Earl G. Achenbach for dam-
ages against School District No. RE-2. We affirm
the judgment.

The record shows that on December 7, 1964,
Achenbach had been employed as superintendent
and teacher of School District No. 1, County of
Morgan and State of Colorado, for a term expiring
June 30, 1965.

On March 26, 1965, an employment contract for the
school year 1965-1966, commencing July 1, 1965,
was entered into between District No. 1 and Achen-
bach under the circumstances hereinafter set forth.
It is this renewal contract which gives rise to
Achenbach's claim for damages for breach of con-
tract.

Pursuant to The School District Organization Act of
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1957, C.R.S.1963, 123-25-1 et seq., a statutory
planning commission (which included a represent-
ative of School District No. 1) was organized in
June of 1963 to formulate plans for the reorganiza-
tion and consolidation of thirteen school districts,
including District No. 1, into four new districts,
among which was defendant in error, School Dis-
trict No. RE-2. The plan for reorganization was ad-
opted by the committee, approved by the State
Commissioner of Education, and submitted to the
voters for approval on January 26, 1965. A favor-
able vote was certified on January 30, 1965, and the
new district (RE-2) became a body corporate on
March 30, 1965, **58 sixty days after the certifica-
tion. C.R.S.1963, 123-25-24.

Under the statute the old district (District No. 1),
which was included in the new district, was permit-
ted to continue to function and to operate its
schools until *439 the close of the school year, June
30, 1965. Just four days prior to the commencement
of the corporate life of the new district on March
26, 1965, the board of directors of the old district
and Achenbach entered into the employment con-
tract which called for a year's employment com-
mencing July 1, 1965, until June 30, 1966. Also, on
that same day the old district commenced an action
in the District Court of Morgan County seeking to
set aside the reorganization election and to declare
The School District Organization Act of 1957 un-
constitutional. This action failed and on writ of er-
ror the judgment of the trial court upholding the
election and the Act was affirmed by this Court in
Schl. Dist. No. 1 v. Schl. Plan., 164 Colo. 541, 437
P.2d 787.

While that litigation was pending, the new district
refused to honor Achenbach's contract. Achenbach
was not employed in any capacity by the new dis-
trict. He was given proper notice that the position
he occupied with the old district was being abol-
ished. He thereafter commenced the present action
seeking damages of $14,400, alleging that he was
ready, willing and able to perform services pursuant
to his contract of employment.
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The trial court made detailed findings of fact and
conclusions of law. The court stated in part:

‘The pertinent statutes of the State of Colorado are
a part of the contract here involved. If the contract
was a contract on a condition subsequent, i.e., the
continued legal existence of District No. 1, the
plaintiff cannot recover, for the condition failed.
The facts and the law could well support such a
finding. The contract provided for services to be
rendered for District No. 1 in a school in District
No. 1. It was executed the same day an action was
begun seeking to preserve the status of District No.
1. Both plaintiff and District No. 1 knew that unless
said action should be successful within four days
District No. 1 would cease to exist and would have
no call upon his services under the contract within
that time, and that thereafter and at the time under
the contract when *440 his services would be re-
quired, the school he was employed to teach would
no longer exist. One deals with a municipal corpor-
ation, as far as its powers are concerned, at his per- il.

‘Upon failure of the condition it is apparent that
District No. 1, in fact, assumed no liability and that
there was a lack of mutuality. District No. 1 had no
authority, by statute or implication, to enter into a
contract for another District (Re-2) and thereby in-
fringe upon the powers and duties of such other
District or impose claims upon its assets.’

The court was correct in its conclusions. The old
district's authority to enter into employment agree-
ments for operation of its schools was limited to the
‘ lame duck ’ period of time, until the closing of the
school year, June 30, 1965. C.R.S.1963, 123-25-24.
This is made clear by the further provisions of sec-
tion 27(3):

‘When the members of the board of education of
the new district assume their duties as herein
provided, the board of education of any district or
districts situated wholly within said new district
shall cease to function and the terms of office of the
members thereof shall thereupon automatically ex-
pire, save and except, however, that if the schools
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in the old districts which are included in the new
district continue to operate under the provisions of
section 123-25-24, The boards of education of the
old districts shall continue to act as such for the
purpose only of carrying on the operation of said
schools until the end of the school year, and at the
end of said school year the said boards of education
**59 shall have no further power and authority and
the terms of the members thereof shall automatic-
ally expire. The board of education for the new dis-
trict shall have full power and authority even if
schools are held therein as above provided to make
all necessary contracts for teachers, adopt budget,
make contracts for transportation and do all other
things necessary to be done with reference*441 to
the business affairs of said new district For suc-
ceeding school years.” (Emphasis added.)

Here, the record showed that the members of the
board of the old district and Achenbach were fully
aware of the consequences of the school district re-
organization program and that they contracted with
scuh knowledge. The validity of the contract hinged
upon the success of their judicial attack upon the
statute and the reorganization. Having failed in this,
Achenbach's claimed rights under the contract were
without legal vitality.

Achenbach further argued that the old district had

authority to enter into the contract, that he was
ready, willing and able to perform, and that such
imposed an obligation upon the new district in the
nature of a debt which the new district must assume
since by operation of law it acquired the assets of
the old district. Assuming that the statute requires
new districts to assume the debts of old districts,
here the contract imposed no obligation on the old
district as heretofore discussed, out of which a debt
could arise. This argument is without merit.

We deem the foregoing to be dispositive of all other
issues raised by Achenbach and further discussion
of his various contentions and arguments would be
academic as they are all premised upon the assumed
validity of the contract.
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The judgment is affirmed.

PRINGLE, C.J., and GROVES and ERICKSON,
JJ., concur.
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